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THE LIBERAL FORCES DRIVING THE SUPREME COURT’S
DIVESTMENT AND DEBASEMENT OF TRIBAL SOVEREIGNTY

Ann Tweedy”

I INTRODUCTION

This paper examines the Supreme Court’s substantial
abandonment of a territorially based conception of Indian tribal
sovereignty in favor of a consent-based conception and its recent
characterization of tribal sovereignty as a special right, which may
be claimed only by weak and dependent tribes. It ultimately
attributes these trends, in significant part, to the Supreme Court’s
increasing preoccupation with liberal goals in the decades
following the Civil Rights Movement. The Supreme Court’s use
‘of liberalism to erode well-established Indian law doctrines
suggests that the continued application of liberal ideals poses
serious problems for multicultural societies like the United States.
These problems include the abolition of Indian tribes’ special
status under the law and, more broadly, a threat to all subordinated
groups of involuntary assimilation into the majority white culture.

In part I1, I analyze in chronological order several Supreme
Court cases, decided within the last two decades that have made
significant encroachments upon tribal sovereignty. This part
demonstrates the prevalence of the two previously identified trends
in the Supreme Court’s recent Indian law jurisprudence: firstly,
the move toward a conception of sovereignty which is entirely
consent-based (i.e., the divestment of tribal sovereignty), and
secondly, the view of tribal sovereignty as a special right
belonging only to unsophisticated and economically disadvantaged
tribes (i.e., the debasement of tribal sovereignty). The purposes of
this part are threefold: 1) to demonstrate the degree to which the
Supreme Court has, in recent years, shrunk the breadth of Indian

1.D., University of California, Berkeley School of Law (Boalt Hall), 1999.
Judicial Clerk for the Honorable Rex Armstrong, Oregon Court of Appeals. 1
would like to thank Carole Goldberg for reviewing drafts of this article and my
husband Manny for his enthusiastic support.
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tribal sovereignty—largely on its own initiative, 2) to demonstrate
the vast shift in the Supreme Court’s view of the justification for
tribal sovereignty, and 3) to identify the implicit liberal bases of
many of these decisions.

Part III focuses more narrowly on two of the suspect
methods the Supreme Court has used in recent cases to shrink and
degrade tribal sovereignty: 1) ignoring or diminishing the force of
the canons of construction in Indian law in order to reach a result
unfavorableé to Indian tribes, and 2) construing the legislative intent
of acts of Congress without reference to subsequent legislative
history, such as amendment or outright repudiation, in order to
reach a result which disfavors Indian tribes and substantially
erodes their sovereignty. This part demonstrates the lengths to
which the Supreme Court has gone in pursuing its own
assimilationist agenda in Indian law—which has come at a
tremendous cost to settled expectations and tribal sovereignty.

In part IV, I discuss the Supreme Court’s use of social
contract theory as an implicit basis of its decisions, especially
those that evince a consent-based view of tribal sovereignty.
Based on Rawls’ version of social contract theory and Kymlicka’s
criticisms of Rawls, I argue that social contract theory does not
adequately provide for the continuing viability of culturally distinct
groups—especially those with their own claims to sovereignty.
Additionally, I suggest that social contract theory is misapplied by
the Court; that mainstream American society is unjust under
Rawls’ standards; that it makes no sense to force Indian tribes to
create a just society according to social contract standards; and
lastly, that the Supreme Court’s view of Indian tribal governments
as non-neutral or biased is based not on any substantive criticism
of tribes derived from social contract theory, but rather on the
racist idea that whiteness connotes neutrality whereas Indianness
or color connotes bias or special interest.

In part V, I argue that the Supreme Court is motivated to
dismantle Indian sovereignty because of its increasingly liberal
view that such sovereignty is a special, race-based right, which,
through its very focus on race, violates liberal equality theory. 1
argue that this effect is indicative of the severe problems liberal
equality theory poses for recognized Indian tribes, as well as for
subordinated groups generally, and that the Supreme Court’s
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degraded view of tribal sovereignty contrasts sharply with its view
of state sovereignty as a necessary attribute of power. I conclude
that liberalism must be drastically modified or abandoned in order
to preserve the uniqueness of subordinated cultures in general and
the sovereignty of Indian tribes in particular.

il THE ACTIVIST COURT’S DIVESTMENT AND DEBASEMENT
OF TRIBAL SOVEREIGNTY

A. The Gradual Divestment of Tribal Sovereignty:
Moving from a Territorially-Based to a Consent-Based
Conception

Territorially-based sovereignty means that an Indian tribe’s
sovereignty is coextensive with its territory (usually an Indian
reservation). Thus, it extends to all those who are present within
reservation boundaries, whether or not they are members or
nonmembers of the tribe, as well as to the land itself. Consent-
based sovereignty means that the tribe may only exercise authority
over its members and to some extent their land because, by
agreeing to become tribal members and by remaining so, the
members have consented to the tribe’s authority.! Thus, the only
basis for sovereignty under a wholly consent-based view is the
revocable agreement of individual members to be bound by the
tribe’s authority.?

As will be shown, the reservation boundaries become much less important
under a consent-based view due to the fact that many non-Indians now own land
within the reservation. Under a consent-based view, tribal sovereignty does not
extend to these non-Indian owned lands, whereas, under a temitorially-based
view, tribal sovereignty would extend to all land within reservation boundaries.
The view of sovereignty espoused by the current Court remains a hybrid of the
consent- and territorially-based views, although, as 1 will show, the Court has
been steadily moving closer to an entirely consent-based view over
gpproximately the past.

See, e.g., L. Scott Gould, The Consent Paradigm: Tribal Sovereignty at the
Millennium, 96 CoOLUM. L. REV. 809 (1996); Allison M. Dussias,
Geographically-Based and Membership-Based Views of Indian Tribal
Sovereignty: The Supreme Court's Changing Vision, 55 U. PiT. L. REV. ]
(1993).
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Viewed chronologically, the Supreme Court’s Indian law
decisions began with a temtorxally—based conception of
sovereignty in Worcester v. Georgza and have moved to a
predominantly consent-based conception of sovereignty’ that is
exemplified by cases such as Duro v. Reina’ and Strate v. A-1
Contractors.’

This movement, however, was not inevitable. In several of
the cases decided since Worcester, the Supreme Court has retained
significant aspects of tcmtonally-based sovereignty in its overall
conception of sovereign tgr However, beginning with Oliphant v.
Suquamish Indian Tribe,” the Supreme Court has arrogated to itself
broad power in determining the scope of tribal sovereignty, which
used to belong solely to Congress The Supreme Court has also
abrogated the presumption in favor of tribal sovereignty that used
to control in the absence of Congressional action to the contrary
The result has been that the Supreme Court—which has become

Worcester v. Georgia, 31 U.S. (6 Pet) 515 (1832).

See generally Gould, supra note 3; see also Dussias, supra note 3. As this
paper will show, territorially-based sovereignty has been rejected even more
firmly in the Court’s most recent decisions, which were issued after the above
amcles were published.

Duro v. Reina, 495 U.S. 676 (1990)
Strate v. A-1 Contractors, 117 8. Ct. 1404, U.S.  (1997).

See, e.g, Towa Mutual Insurance Co. v. LaPlante, 480 U.S. 9 (1987)
(holding that there is a presumption in favor of the tribal court’s jurisdiction
when a tribal member sues a nonmember and the suit arose within reservation
boundaries); Merrion v. Jicarilla Apache Tribe, 455 U.S. 130 (1982) (holding
that the tribe had sovereign power fo impose a severance tax on a nonfribal
business that was mining the tribe’s land); United States v. Mazurie, 419 U.S.
544 (1975) (holding that Congress could delegate the authority to regulate on-
reservation liquor licensing to the tribe, in part because the tribe could exercise
sovereign powers of its own); Williams v. Lee, 358 U.S. 217 (1959) (holding
that a nonmember of tribe must sue a member in tribal court, rather than state
court, when the suit arose on the reservation).

Oliphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978).
See Gould, supra note 3, at 843.
See Philip S. Deloria & Nell Jessup Newton, The Criminal Jurisdiction of
Tribal Courts over Neonmember Indians: An Examination of the Basic

Framework of Inherent Tribal Sovereignty Before and After Duro v. Reina, 38
FED. B. NEWS & J. 70, 71 (1991).
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increasingly hostile to Indian sovereignty in the years following
Oliphant—has increasingly encroached upon Indian sovereignty,
pursuant to its own self-accorded powers.

1. The Beginning of the End: Oliphant v. Suguamish Indian
Tribe

In Oliphant, the Supreme Court decided that the tribe had
no jurisdiction to try non-Indians for criminal offenses committed
on the reservation. The decision was based four separate factors:
1) the fact that treaties with Indians typically did not mention the
power—and in one case proscribed it; 2) “unspoken”
Congressional assumptions that such jurisdiction did not exist;'! 3)
the silence of the federal government’s treaty with the Suquamish
Tribe as to the reach of the tribe’s criminal jurisdiction; and 4) the
perceived inconsistency of the exercise of criminal jurisdiction
over non-Indians with the tribe’s dependent status. '

The Court’s decision flew in the face of established Indian
law doctrine, which previous to Oliphant, mandated that “‘[w]hat
is not expressly limited [by Congressional action or treaty] remains
within the domain of tribal sovereignty.’””"> Moreover, the Court’s
decision relied on dubious evidence including unenacted bills,
district court decisions, and assumptions of Congress and other
branches of government.'* Other irregularities include the fact that
one of the administrative opinions the Court relied upon had been
withdrawn with no explanation—as the Court itself admitted,'® the
fact that the drafters of the Suquamish Tribe’s treaty had rejected

11
Oliphant, 435 U.S. at 203 (referring to Congress’ “unspoken assumption”

as to the lack of criminal jurisdiction).
Id. at 196-211.

B Deloria and Newton, supra note ‘11, at 71 (quoting FELIX COHEN,
HANDBOOK OF FEDERAL INDIAN LAW 122 (1942)). See also Brendale v.
Confederated Tribes and Bands of the Yakima Indian Nation, 492 U.S. 408, 453
(1989) (Blackmun, J., concurring and dissenting) (noting that Oliphant marked
the only instance since the Cherokee Cases, decided in the 1820s and 1830s, in
which the Court had found aspects of tribal sovereignty to be divested by virtue
of the tribes’ dependence on the federal government).

See Deloria and Newton, supra note 11, at 71.
Oliphant, 435 U.S, at 201 n.11.
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language granting the federal government power to criminally try
white offenders (which tends to suggest that the tribe was to retain
this power?,16 and the Court’s exaggeration of the force of its own
precedent. '’

In addition to the suspect bases of its decision, the Court
also appeared to be relying on social contract theory to find that the
tribe lacked criminal jurisdiction over non-Indians. On the first
page of the decision, the Court points out that only 37% of the land
on the reservation was Indian-owned and that only fifty tribal
members resided there compared to almost 3,000 non-Indians.'®
Soon after, the Court notes that, while the tribal courts are bound

¢ See Dussias, supra note 3, at 27; Oliphant, 435 U.S. at 207 n.17.

In justifying its decision to ignore the canons of construction, which
mandate that all treaty and statutory ambiguities (in cases where the statutes
were enacted for the benefit of the Indians) be resolved in favor of the Indians,
the Court cited DeCoteau v. District County Court as lending support to the
proposition that “treaty . . . provisions which are not clear on their face may ‘be
clear from the surrounding circumstances and legislative history.”” Oliphant,
435 U.S. at 207 n.17 (quoting DeCoteau v. District County Court, 420 U.S. 425,
444 (1975)). This is a somewhat dishonest interpretation of DeCoteau, in which
the Court found itself constrained to rule that the tribe had been terminated
based on “the face of the Act” in question, as well as on the bases of the
“surrounding circumstances” and “legislative history,” all of which pointed
squarely toward termination. DeCotear, 420 U.S, at 444 (citations omitted).
See also Part lII A., supra.

Maoreover, in the primary case cited by the DeCoteau Court for the
proposition that legislative history and surrounding circumstances may be taken
into account in determining Congressional intent, the Court used the auxiliary
factors of legislative history and surrounding circumstances to find in favor of
the tribe in spite of the face of the Act itself, which tended to indicate
Congressional intent to terminate the reservation. See Mattz v. Amett, 412 U.S.
481, 504 (1973). 1t perverts the holdings of DeCoteau and Mattz to use them to
interpret the silence in the Suquamish Tribe’s treaty as to criminal jurisdiction,
coupled with vague or irrelevant treaty and statutory provisions, as basis’s for
finding that the tribe lacked jurisdiction. Cf. United States v. Wheeler, 435 U.S.
313 (1978) (relying on the presumption in favor of tribal sovereignty to uphold
concurrent criminal jurisdiction of tribes and the federal government over tribal
members and also finding no double jeopardy violation where both sovereigns
tried the criminal defendant).

Oliphant, 435 U.S. at 192 n.1.

17
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by most rights guaranteed in the Bill of Rights, non-Indians have
no right to serve on Suquamish tribal court juries.”

The fact that Indians comprise a majority on the reservation
should be irrelevant to whether the tribe’s inherent sovereignty has
been divested in the area of criminal jurisdiction. However, the
Court appears to be viewing the low ratio of Indians to non-Indians
on the reservation as evidence that it would be inherently unfair to
allow Indians, a small minority on the reservation, to rule whites
and other non-Indians, who represent the majority. Implicit in this
conclusion of unfairness is the social contract idea that government
is only justified in asserting authority if those subject to the
authority would consent to it or would have consented to it in a
theoretical state of nature®® Here the Court has apparently
concluded that no racial majority would consent to be ruled by a
racial minority, especially where members of the racial majority
are excluded from jury service. Not only should the Supreme
Court’s own policy considerations have little bearing in an area of
law under the plenary control of Congress,21 but, as will be
discussed in more detail later, the Court is enforcing an idea of
justice on Indian tribes that the United States and individual state
governments do not abide by themselves. Moreover, a person’s
very presence on an Indian reservation is a form of consent,” and
presumably even property values on the reservation reflect non-
Indians’ views of the value of living there as opposed to
somewhere where the rules and customs are more familiar. In
summary, in the absence of any clear Congressional intent to
disallow tribal criminal jurisdiction, the Court should have viewed

1d. at 193-94.
See JOHN RAWLS, A THEORY OF JUSTICE 11 (1971).

See, e.g., United States v. Kagama, 118 U.S. 375 (1886). Another reason
the Court’s implicit application of social contract theory to Indian tribes is
dubious is that tribes are not technically part of the United States’ governmental
structure—as are states. See, e.g., Cherokee Nation v. Georgia, 30 U.S. (5 Pet.)
1 (1831) (holding that tribes are “domestic dependent nations™). Thus, the
Court’s authority to interfere in their internal governmental affairs-—which,
contrary to the Court’s view, sometimes involve nonmembers—seems
%uestionable.

See Dussias, supra note 3, at 87 (noting that “one consents to criminal
jurisdiction by presence in the jurisdiction™).

21
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itself as constrained to find in favor of the tribe on the issue of
criminal jurisdiction. Instead, by delegating to itself the duty to
constrict tribal sovereignty in the absence of Congressional action
affirming it, the Court usurped tribal authority and Congress’ role
as the primary architect of federal and tribal relations. The
decision paved the way for the Court’s own unprecedented
divestment of tribal sovereignty.

2. Expanding the Oliphant Presumption of Divestment of
Tribal Sovereignty to Civil Regulation of Nonmembers:
Montana v. United States

In Montana v. United States,” the Supreme Court held: (1)
that the United States had not conveyed the bed of the Big Horn
River to the Crow Indian Tribe when it conveyed the land
comprising the reservation, and (2) that tribal regulatory authority
over nonmembers on fee-owned land within the reservation is
implicitly divested except in cases where (a) the nonmember has
entered into a consensual relationship with the tribe, or (b) the
nonmember’s activity has or threatens to have a “direct effect on
the political integrity, the economic security, or the health or
welfare of the tribe.™** At issue in Montana was the Crow Indian
Tribe’s authority to regulate hunting and fishing by nonmembers
on land within the reservation that nonmembers owned in fee. The
Court found that the tribe had no such regulatory authority.

As two commentators have suggested, the Court set itself
up to arrive at the first part of its holding by erroneously framing
the issue”® Instead of viewing the treaty as documenting the
tribe’s reservation or retention of existing rights in accordance with
traditional practice, the Court viewed the treaty as a land grant by
the United States, thus enabling it to hold that the language of the
grant was not sufficiently clear to warrant a finding that the United

" Montana v. United States, 450 U.S. 544 (1981).

1d. at 566.

See Russell Lawrence Barsh and James Youngblood Henderson, Contrary
Jurisprudence: Tribal Interests in Navigable Waterways Before and After
Montana v. United States, 56 WASH. L. REV. 627, 675 (1981).
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States had conveyed the river bed to the tribe.?® Instead, the Court
should have seen that this ambiguity precluded a finding that the
tribe had conveyed the riverbed to the United States. As in
Oliphant, there is also evidence that the Court misconstrued
precedent in arriving at the first prong of its holding in Montana ¥’

In the second part of its holding, the Court cited Oliphant
for “the general proposition that the inherent sovereign powers of
an Indian tribe do not extend to the activities of nonmembers of the
tribe.”®®  Having underhandedly erased tribal sovereignty over a
broad range of reservation activity not considered in Oliphant, the
Court was then able to appear generous in stating exceptions to its
newfound “general proposition.” As others have pointed out, one
effect of the above novel formulation was to shift the burden from
the state to the tribe of showing the extent of tribal sovereignty.”

Not surprisingly, the Court subsequently concluded that the
non-Indians living on the reservation “do not enter any agreements
or dealings with the Crow Tribe so as to subject themselves to
tribal civil jurisdiction, {a]nd nothing in this case suggests that
such non-Indian hunting and fishing so threaten the Tribe’s
political or economic security so as to justify tribal regulattion.”30
The fact that the Crow Indians were originally buffalo hunters, not
fishermen, and that the tribe did not allege that its subsistence was
imperiled by the non-Indian hunting and fishing appeared to be
integral to the Court’s decision.”'

The Montana Court’s focus on whether the nonmembers
had entered into any consensual relationship with the tribe is itself

2%
Id

Barsh and Henderson point out that the Montana Court erroneously relied
on a factually distinguishable case in finding that the United States had not
conveyed the river bed in United States v. Holt State Bank, 270 U.S. 49 (1926).
See Barsh and Henderson, supra note 26, at 677 (stating that, “[a]pplied in the
Crow context, Holt should mean simply that, should the Crows ever cede their
reservation, full title to the riverbed would vest automatically in the State of
Montana”). - :

®  Montana, 450 U.S. at 565.

See Gloria Valencia-Weber, Shrinking Indian Country: A State Offensive to
givest Tribal Sovereignty, 27 CONN. L. REV. 128], 1285 (1995).

Montana, 450 U.S, at 566.
Id at 556, 566,
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a direct invocation of social contract theory and liberal ideals
generally. Apparently, the Court assumes that a tribal government
is not the type of unbiased, neutral institution to which people can
be presumed to have comsented (such as state and national
governments), and that the only way non-Indians may be bound is
if they make some sort of formal gesture of consent—such as
entering into a contract with the tribe. This requirement stands in
stark contrast to the mainstream view of state and federal
jurisdiction under which citizens and noncitizens alike are
irrebuttably presumed to have consented by virtue of the supposed
faimess of the system.” The Montana Court’s opinion also
invokes liberal ideals in more subtle ways. For example, while the
Court did not fully repeat the social contract language it employed
in Oliphant—perhaps because the ratios were not as striking—it
did indicate that 28% of land within the boundaries of the Crow
Indian reservation is owned in fee by non-Indians.*® 1t also noted
that the State of Montana stocks the river with fish.”* Again both
facts are irrelevant to the divestment of tribal sovereignty. Even if
28% of the property owners in the State of Florida were non-
resident vacationers, it would be hard to imagine the Court holding
that the State lacked regulatory authority over those property
owners and that only the vacationers’ home states could regulate
the Florida land*> Moreover, the State of Montana could not
divest tribal sovereignty by stocking the river with fish; this fact
merely shows that Montana was either being generous or thought it

32
See, e.g., Dussias, supra note 3, at 87.

Montana, 450 U.S. at 548.
Id

This comparison between states and tribes is not meant to imply that the
two types of entities are equivalent to each other. Instead, it is employed to
show that both are considered “quasi-sovereigns.” See Morton v. Mancari, 417
U.S. 535, 554 (1974) (describing tribes as quasi-sovereigns); Testa v. Katt, 330
U.S. 386 (1947) (holding that state courts must enforce federal claims in most
cases and thus suggesting that state sovereignty is less complete than federal
sovereignty). States are often treated much more favorably by the Court and
receive a much greater degree of respect from it. Thus, my poeint is not that
states and tribes should always be treated the same by the federal government,

i;ut rather that tribes should not be treated any less favorably than states without
some reasoned justification.

33

34

35
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owned the riverbed. Either way, the State remained at all times
free to stock or not stock the river as it chose.

The Court seems to be stating these facts to implicitly
invoke liberal ideas of fairness rather than to further any
substantive Indian law discussion. After all, if the state of
Montana bought the fish, why shouldn’t Montanans be able to
catch the fish? Also, why should a significant percentage of the
reservation residents be subject to an alien regulatory authority—
i.e., Indian—which they have not consented to, and which rational
beings would never willingly consent to? These are knee-jerk
reactions by the Court rather than compelling reasons to destroy
tribal sovereignty.

In conclusion, Montana is most important for its extension
of the Oliphant holding that tribal sovereignty is implicitly
divested in criminal cases involving non-Indians to the regulatory
arena. Its focus on nonmember consent to tribal jurisdiction®® and
its recitation of irrelevant facts clearly demonstrates that the
Supreme Court is using liberal notions of faimess and social
contract theory as implicit rationales for its Increasing
encroachment on tribal sovereignty.

3. Merrion v. Jicarilla Apache Tribe: An Ominous Dissent

In Merrion v. Jicarilla Apache Tribe,”” the Court actually
affirmed the Jicarilla Apache Tribe’s sovereign power to tax oil
and gas extracted by nonmember lessees pursuant to contracts with
the tribe. The Court did not mention Montana, holding simply that
the power to tax is “an essential aspect of Indian sovereignty
because it is a necessary instrument of self-government and

The terms “nonmember” and “non-Indian” were conflated by the Court
until Duro v. Reina, 495 U.S, 676 (1990). In Duro, the Court held that Indian
nonmembers had to be treated similarly to non-Indian nonmembers; thus, after
Duro, the decisive distinction in determining the reach of tribal sovereignty,
under the Court’s view, has been between nonmembers of the tribe (both Indian
and non-Indian) and tribal members. However, Congress overrode Duro by
statute, although the constitutionality of the statutory provision has yet to be
gssted by the Supreme Court. See 25 U.S.C.A. § 1301(4) (West 1998).

Merrion v. Jicarilla, 455 1J'S. 130 (1982).



158 BUFFALO PUBLIC INTEREST LAW JOURNAL ~ VoL. XVIII

territorial management.”® In the absence of ““clear indications’
that Congress has implicitly deprived the Tribe of its power to
impose the severance tax,” the tribe retained the power to tax.*® As
the opinion does not divest tribal sovereignty, it is interesting for
the purposes of this article only for Justice Stevens’ dissent, which
is heavily infected with liberal ideals.*’

In Stevens view, tribal sovereignty over nonmembers
derives solely from the tribe’s power to exclude them from the
reservation.”!  Under this interpretation, because the tribe had
entered into contracts with the lessees (by which the tribe
effectively forfeited its right to exclude the lessees for the duration
of the leases), prior to enacting the tax, the tax was invalid as
applied to the lessees.”” In tying the sovereign power to tax to the
power to exclude, Stevens explicitly relied on the liberal notion of
government by the consent of the governed: “[t]he tribe’s
authority to enact legislation affecting nonmembers is . . . of a
different character than their broad power to control internal tribal
affairs.  This difference is consistent with the fundamental
principle that ‘[in] this Nation each sovereign govems only with
the consent of the governed.’”43 Moreover, Stevens asserted that,
because of nonmembers’ exclusion from participation in tribal

Id at 137,
ld. at 152,

The Stevens dissent is also notable for its revisionist view of tribal
sovereignty: “[i]n sharp contrast to the tribes’ broad powers over their own
members, tribal powers over nonmembers have always been narrowly
confined.” Merrion, 455 U.S. at 171 (Stevens, J,, dissenting). Although Stevens
cites three treaties in a footnote to support this proposition, directly after making
the statement he launches into a discussion of Oliphant and Montana, thus
suggesting that those cases merely applied a well-established rule of law rather
than a novel doctrine. See id. Moreover, it is doubtful that three specific treaties
merely imposing limits on the jurisdiction of the tribes that were parties to the
treaties could be read to support Stevens’ proposition that tribes always were
Eeverely limited in their jurisdiction over nonmembers. See id at 171, n.21.

Merrion, 455 U S. at 173 (Stevens, J., dissenting).
d

1d. (quoting Nevada v. Hall, 440 U.S. 410, 426 (1979)).

40

42
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government, “the powers that may be exercised over them are
appropriately limited.”**

While these statements have intrinsic appeal to minds
trained in the liberal tradition,” Stevens’ practical application of
the principle of government by consent is actually quite novel.*
African-Americans, for example, could not vote in the United
States until 1870, and had problems effectively asserting the right
well into the 1960s.”’ Yet no one seriously argued that their
unconstitutional exclusion from the governmental process rendered
them exempt from state or federal criminal laws. Similarly
women, while historically excluded from juries and officially
disenfranchised until 1920, remained subject to state and federal
criminal laws throughout their overt subordination. Finally, and
most gertinently, Indians were made United States citizens in
1924,% although they had been subject to the federal Major Crimes
Act since 1885.°° While one might question the justice of these
policies, they do render suspect Stevens’ attempt to impose more
stringent policies upon Indian tribes in the name of justice and the
American way. In short, categorical exclusion from governmental
processes, while sometimes considered a wrong in itself, has never
been construed to wholly divest the sovereign of power over the
entire excluded group in the United States.”!

44 .
Id. The majority properly points out the error in this view of tribal

sovereignty, noting that consent “has little if any role in measuring the validity
of an exercise of legitimate sovereign authority.” See id at 147.

See Rebecca Tsosie, Separate Sovereigns, Civil Rights, and the Sacred
Text: The Legacy of Justice Thurgood Marshall’s Indian Law Jurisprudence, 26
ARIZ. ST. L.J. 495, 513 (1994).

* Cf. Robert N. Clinton, Peyote and Judicial Political Activism: Neo-
Colonialism and the Supreme Court’s New Indidn Law Agenda, 38 FED. B,
NEWS & J. 92, 99 (March 1991) (making a similar argument with respect to
Duro v. Reina, 495 U.S. 676 {1990)).

2
) See MARY BECKER ET AL., FEMINIST JURISPRUDENCE: TAKING WOMEN
SERIOUSLY 907 (1994).

Id at 13, 26.
See Duro v. Reina, 495 U.S. at 692.
See United States v. Kagama, 118 U.S. 375 (1886).

See Duro v. Reina, 495 U.S. 676, 707 (Brennan, J., dissenting) (stating that
participation in the political process has never been held to be a “prerequisite to

49

51
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Stevens’ application of the consent-of-the-governed notion
to tribes, which are considered domestic dependent nations, is
equally novel. For example, if a United States citizen went to
France and committed a crime, she would be automatically subject
to the jurisdiction of France (although it is possible that a United
States official could use his or her political clout to persuade
France to relinquish its jurisdiction). It is doubtful, however, that a
member of the U.S. federal government would presume to tell
France that it lacked jurisdiction over the U.S, citizen based on
some perceived injustice in the French system. Indeed, such an
assertion would probably be considered exceedingly disrespectful,
although the Supreme Court persistently divests Indian tribes of
jurisdiction in this manner. Stevens’ dissent in Merrion heralded
in a new era in which liberal ideals (which arguably have no place
in the special rights arena of Indian law) would be used as explicit
tools to thwart Indian attempts at self-determination that remain in
accordance with Congress’ articulated Indian law policies.”

4. Further Narrowing Montana and Finding Tribal Zoning
Authority to Fit within the Second Montana Exception only
in Special Circumstances: Brendale v. Confederated Tribes
and Bands of the Yakima Indian Nation

In a confusing array of plurality opinions, the Supreme
Court, in Brendale v. Confederated Tribes and Bands of the
Yokima Indian Nation,™ held that the Yakima Tribe retained
sovereign power to zone nonmember lands in one part of its
reservation, which had not been significantly developed—an
overwhelming majority of which was held in trust for the tribe
(ie., “the closed area”), whereas it lacked authority to zone
nonmember lands in another section of its reservation, only a little

exercise of criminal jurisdiction by a sovereign,” for such a holding would

?zrecludé state prosecutions of nonresidents and federal prosecution of aliens).
See Barsh and Henderson, supra note 26, at 685 (recognizing that

gongress’ official policy towards Indian tribes is one of self-determination).

_ Brendale v. Confederated Tribes and Bands of the Yakima Indian Nation,
492 U.S. 408 (1989).
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more than one half of which was held in trust for the tribe (ie.,
“the open area”).™*

a. Complete Divestment of Tribal Sovereignty in
Cases Relating to Nonmembers: The White
Plurality Opinion

Justice White, joined by Chief Justice Rehnquist and
Justices Scalia and Kennedy, delivered one plurality opinion in
which he agreed that the tribe lacked authority to zone the open
area but disagreed that it retained authority to zone the closed area.
Arguing that “[a] tribe’s inherent sovereignty . . . is divested to the
extent that it is inconsistent with the tribe’s dependent status, that
is, to the extent it involves a tribe’s ‘external relations,”’ the
White plurality contended that the tribe had lost jurisdiction to
zone the land when it alienated the land to nonmembers.*® Under
the White plurality’s view, the second Montana exception®’ could
only be applied on a case-by-case basis® and should be treated as
discretionary (i.e., the tribe would not have the federal right to
have enjoined all conduct which would have a direct effect on its
survival, but would only be granted enjoinment by a federal court
in certain “demonstrably serious” circumstances in which it faced
such a threat).”

54 1d

Id. at 425-26 (emphasis added) (plurality opinion) (quoting United States v.
Wheeler, 435 U.S. 313, 326 (1978)). See also Justice Blackmun’s concurring
and dissenting opinion in Brendale, arguing that the Wheeler dicta is taken out
of context here and misconstrued. Brendale, 492 U.S. at 452, n.3 (Blackmun, J.,
concurring and dissenting). The White plurality also recited the familiar litany
of facts as to the extent of non-Indian ownership on the reservation. Id at 415,

Id at 422,
Under this exception, a tribe has sovereign authority to regulate
nonmembers’ conduct when that conduct threatens or has a direct effect on the

tribe’s health and welfare, political integrity, or economic security.  See
Montana, 450 U.S. at 566.

Brendale, 492 U S. at 431.

Id. at 428-29 (reaching this result by focusing on the word “may,” which
proceeds the Court’s articulation of the second exception in Montfana).

57
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Under this view, the tribe was required to assert its interests
under the second Montana exception at the county’s zoning
hearings, which were to decide whether the proposed
developments on the reservation were legal under the county’s
zoning laws. After the conclusion of the hearings, if the proposed
development was found to be legal, the tribe could argue to the
district court that this particular use of the land would threaten to
have or would have some direct effect in one of the specified areas;
the district court could then decide how severe the direct effect
would be, whether circumstances warranted federal protection, and
accordingly enjoin or not enjoin the proposed development at its
discretion.®

The White plurality’s interpretation serves to further
narrow Montana by reading it to hold that a tribe’s sovereignty is
always divested as to nonmembers but that a tribe may invoke
federal protection (rather than asserting its own sovereign
authority) when nonmembers’ conduct seriously imperils its
survival.”! Presumably, a federal court would have to engage in
some sort of balancing test to determine whether the circumstances
warrant protecting the tribe in that particular case. How serious the
conduct must be remains a mystery, but it is clear that it must rise
to a very high level of egregiousness.”” The White plurality thus
saw Montana as completely divesting tribal sovereignty as to
nonmembers. Only if the conduct rose to an extraordinary level—
sufficient to invoke the second Montana exception—could the
tribe argue for its protection from nonmember conduct under
federal law.®

This is a striking reading of Montana, which actually held
that a tribe’s sovereign authority to regulate nonmembers is

Id. at431,
Id. at 430.

Presumably, the tribe would also have to be sufficiently cohesive so that the
nonmember conduct at issue—and not other forces—threatened the health and
welfare, political integrity or economic security of the tribe. If it were in dire
straits, one can imagine this plurality stating that enjoining the conduct at issue
would make little difference. The plurality would probably view this as an
gpportunity to step back and allow assimilation to occur.

See Clinton, sipra note 47, at 99.
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divested except in certain circumstances—such as when- it is
threatened in specified ways.64 In addition, the factual context of
Montana makes clear that the Court was concerned with certain
categories of regulatory authority, such as hunting and fishing on
nonmember fee land. The idea that, even if the category of
conduct threatened or had a direct effect in one of the specified
areas, the tribe would only be able to invoke federal assistance to
curb hunting and fishing in specific, egregious circumstances (e.g.,
to enjoin the killing of a particular fish) reveals the absurdity of
Justice White’s reasoning in Brendale. Justice White and the
justices that joined his plurality were on the Court when Montana
was decided and presumably understood the case. Their conscious
or unconscious misconstrual of the case indicates their personal
bias shrinking tribal sovereignty at any cost.

b. The Stevens Plurality: The Power to Control the
Land’s Character as Determinative of Tribal Zoning
Authority

Justice Stevens, joined by O’Connor, based his finding in
favor of the tribe as to the closed area of the reservation on the
facts that: only a small portion of the area was owned in fee
(25,000 acres out of 807,000), access to the area was very
restricted, and the area contained “natural foods, medicines, and
other natural resources” which were important to the tribe.> To
Stevens, these facts indicated that the tribe had maintained “the
power to exclude nonmembers from all but a small portion of the
closed area ... [and thereby] preserved the power to define the
essential character of that area.”®® Furthermore, he compared the
tribe’s power to zone to an equitable servitude.”’

See Brendale, 492 U.S. at 456 (Blackmun, I., concurring and dissenting).
See also Gould, supra note 3, at 878 (noting that “[bly eliminating a tribe’s
direct authority to regulate nonmembers, Justice White effectively dispensed
with the [second Mortana} exception™).

Brendale, 492 U.S. 439 (plurality opinion) (internal quotation marks
omitted).

1d at 441, Although Stevens does not explicitly say so, the last fact appears
to suggest that the Tribe’s zoning authority (as to the closed area) is preserved
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As to the open area, Justice Stevens stated that the tribe had
lost the power to zone this portion because a large portion of the
land (almost half) was owned in fee (a result of the assimilationist
Dawes Act) and because nonmembers leased additional land in the
open area.®® These facts indicated that the tribe had lost the power
to exclude substantial numbers of nonmembers from the open area
and that it had therefore lost the capacity to determine the essential
character of the land in the open area.®” Justice Stevens also
mentioned the seemingly extraneous facts that only members of
the tribe could participate in tribal elections, whereas both Indians
and non-Indians could participate in county elections, and that only
tribal members tended to take advantage of tribal services.”” By
reciting these facts, Stevens again invoked liberal notions of
fairness and social contract theory as bases for his decision.

Notably, Stevens’ notion of the power to exclude has a
strong liberal basis—i.e., the liberal notion of individual property
rights. In his interpretation, Indian tribes are like large landowners
or even a condominium association that makes restrictive
covenants on its land.”' The point of Indian sovereignty, however,
is to allow tribes the right to self-determination—i.e., the right to
practice their indigenous cultures and live according to their mores.
Because Western European ideas of personal land ownership are
notoriously foreign to most Indian tribes, it is ironic for the
Supreme Court to limit tribal sovereignty to a sort of
individualized Western property right aggregated in a group. Such
a conception is inconsistent with self-determination, which would
allow Indian tribes to utilize their own conceptions of property and
government on the reservation. While, under a traditional view of
sovereignty, the Indians would retain authority to regulate both the
open and closed areas unless Congress had specifically divested

under the second Montana exception. The last fact also suggests that the Tribe
was exercising its right to determine the essential character of the area.

T Id ataa.
Id.-at 445-46.
1d, at 446.
1d. at 445,

Id. at 442 (noting that Indian sovereignty over reservation land in the closed
area is tantamount to an equitable servitude).

[+
69
70

n
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them of the authority, under Stevens’ view, facts such as how
many non-Indians are present on the reservation and whether they
can participate in the tribal government may be weighed against a
finding of tribal sovereignty in an implicit formula. This formula
is invoked whenever liberal ideals make the Court uncomfortable
with a particular assertion of Indian tribal sovereignty.

Conversely, Justice Blackmun’s plurality, which argued in
favor of tribal zoning authority over the entire reservation, simply
pointed out the extent to which the other two pluralities
misconstrued Indian law precedents and wrongly relied upon a
consent-based rather than geographical view of tribal
sovereignty.” It has no binding effect and is not pertinent to the
discussion here.

5. Reifying Consent as a Prerequisite to the Exercise of Tribal
Sovereignty: Duro v. Reina

In Duro v. Reina,” the Supreme Court extended its holding
in Oliphant to apply to nonmember Indians as well as to non-
Indians. The Court went into great detail as to the unfairness of
allowing nonmember Indians, who had not consented to ftribal
jurisdiction, to be criminally tried in tribal courts.”* At bottom, it
seemed driven to its conclusion by the racial inequities that would
apparently result if non-Indians were automatically exempt from
tribal criminal jurisdiction, even if they lived on the reservation,
whereas, Indians—whether’ members or not—remained
automatically subject to tribal criminal jurisdiction?5

At issue in Duro was the Tribe’s authority to criminally try
a nonmember Indian, who lived and worked on the reservation, for
the illegal discharge of a firearm that resulted in the death of a

7
1d at 448-68.

Duro v. Reina, 495 U.S. 676 (1990).
See Gould, supranote 3, at 851,

See Duro, 495 U.S. at 693-95. See also Deloria and Newton, supra note 11,
at 72 (describing “the Court’s recent fixation on racial classifications in Indian
law” as a “disturbing trend”).

7

74

75
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fourteen-year-old boy.” Although Duro had originally been
charged in federal court with murder and aiding and abetting
murder, the indictment was dismissed on a motion by the U.S.
Attorney.””  The Supreme Court displayed uncharacteristic
sympathy for a criminal defendant in repeatedly noting that Duro
“is not eligible for membership in the Pima-Maricopa Tribe,” nor
is he “entitled to vote in Pima-Maricopa elections, to hold tribal
office, or to serve on tribal juries.”’® Additionally, the Court found
there was “no evidence that nonmembers have a say in ftribal
affairs or significantly share in tribal disbursements.””” It then
held that the evident lack of consent to tribal jurisdiction inherent
in lack of tribal membership mandated a finding that Duro was not
subject to the tribe’s jurisdiction®® As previously noted, such
consent-of—the-%ovemed language is a clear invocation of social
contract theory."!

Rather than acknowledging that it was encroaching upon
tribal sovereignty, the Court viewed itself as “reject[ing] an
extension of tribal sovereignty over those who have not given the
consent of the governed that provides a fundamental basis for
power within our constitutional system.”®* Thus, it reaffirmed the
Oliphant view that tribal powers not affirmatively recognized in
Congressional legislation are implicitly divested, and once again
portrayed itself as a conscientious adherent to precedent rather than
an activist court.

" The reason the Tribe charged Duro with such a minor offense was that the

Indian Civil Rights Act limits the punishments a tribal court may impose to a
year in jail and fines up to $5,000. See Deloria and Newton, supra note 11, at
70.

" Duro, 495 U.S. at 679-80.

Id. at 679 (repeated at 688).

Id. at 687.

Id. at 693-95.

See Part I.A.1-3 supra.

Duro, 495 U.S. at 694 (citations omitted). Notably, this formulation
neglects the obvious reality, recognized elsewhere in the opinion, that tribal
governments are not bound by the U.S. Constitution and therefore should not be
bound by the notion of the consent of the governed. See id at 693.
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Commentators have pointed out that the Duro opinion is
problematic because it effectively made reservations ungovernable
as a result of the large number of nonmember Indians that live on
most reservations and the fact that federal prosecutors do not take
much interest in crimes committed on reservations.®® Indeed, the
petitioner in Duro, an alleged murderer, avoided both trial and
punishment as a result of apparent federal apathy and the Court’s
divestment of tribal jurisdiction over him